STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
VESLEY PETTY,
Petitioner,
VS. Case No. 04- 3058
DEPARTMVENT OF MANAGEMENT
SERVI CES, DI VI SI ON OF
RETI REMENT,

Respondent .

N N N N N N N N N N N N

RECOVIVENDED ORDER

This cause cane on for formal hearing before Robert S
Cohen, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on Cctober 12, 2004, in Cross City,

Fl ori da.

APPEARANCES

For Petitioner: Joseph Lander, Esquire
Lander & Lander, Attorneys at Law
Post O fice Box 2007
Cross City, Florida 32628

For Respondent: Spencer Kraener, Assistant General Counsel
Depart nent of Managenent Services
O fice of the General Counsel
4050 Espl anade Way, Suite 260
Tal | ahassee, Florida 32399-0950

STATEMENT OF THE | SSUE

The issue is whether the Departnent of Managenent Services,

Di vision of Retirenment, correctly excluded Petitioner from



participation in the Florida Retirement System from August 18,
1995, through Novenber 17, 1996.

PRELI M NARY STATEMENT

M. Wesley Petty began working for Dixie County on
August 18, 1995. In January of 1998, Dixie County first
reported M. Petty for retirenment purposes. Because the county
reported M. Petty but had not enrolled himin the retirenent
system the Division of Retirement ("Division") investigated to
determ ne whether M. Petty was filling an established position
and was, therefore, eligible for nenbership. Subsequent to its
review of available information, the D vision determ ned that
M. Petty was eligible for retirenent service credit beginning
Novenber 18, 1996. The Division denied M. Petty service credit
from August 18, 1995, through Novenber 17, 1996. According to
the Division's Final Agency Action letter, M. Petty was
deternmned to be an "on-call" or "tenporary" enployee with Dixie
County from August 18, 1995 t hrough Novenber 17, 1996, and,
therefore, he was correctly excluded fromthe Florida Retirenent
System (FRS) for that time period.

At the hearing, Petitioner presented the testinony of
Howard Rei d, Joseph Ruth, and Arthur Bellot and offered no
exhibits into evidence. Petitioner failed to appear at the

final hearing. Respondent presented the testinony of Cathy



Smith and Monica Jones and offered Exhibit Nos. 1 through 7 into
evi dence.

A Transcript was filed on Cctober 27, 2004. Also on
Cct ober 27, 2004, Respondent filed a Mdtion to Reopen the Record
and Motion O fering New Evidence for the Record, which was
granted after Petitioner filed no response, thereby adding
Respondent's Exhibit No. 8 to the record. After the hearing,
Respondent filed Proposed Findings of Fact and Concl usi ons of
Law on Novenber 16, 2004. Petitioner did not file a proposed
reconmended order

Ref erences to statutes are to Florida Statutes (2004)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. Petitioner was hired by D xie County on August 18,
1995, to work the roll-off site in Jena, D xie County, Florida.

2. At the tinme of his hiring, Petitioner's position was
descri bed as "Tenporary Roll-Of Site Fill In."

3. Aroll-off site is where people take their garbage
which is then transferred to the main facility for disposal.

4. A "Tenporary Roll-Of Site Fill In" is defined as
sonmeone who is called to work as needed.

5. According to the Di xie County Payroll Records,
Petitioner was enployed as a "Tenporary Rol|-Of Site Fill In"

from August 19, 1995, until Novenber 18, 1996, when he becane a



"Part-Time Fill In Roll-Of" with an 80-hour biweekly schedul e,
until a permanent position could be filled.

6. In July 1998, Petitioner's position becane classified
as permanent and his position description was changed to "Ful
Time Roll -Of Site."

7. Testinony fromHoward Reid, the road superintendent who
was Petitioner's supervisor at the Jena roll-off site during the
time period of August 18, 1995, to Novenber 17, 1996, was that
Petitioner was enployed to fill the full-tinme position of
Houston O. ("Hugh") Markham who had been fired fromhis
enpl oynent with Dixie County in August 1995. M. Reid testified
that Petitioner was enployed in a regularly established position
during this tinme period.

8. No docunentation was produced to substantiate the claim
that Petitioner worked in a regularly established position from
August 18, 1995, to Novenber 17, 1996.

9. Respondent's records show that Houston O Markham was
enpl oyed by Di xie County during the period of August 18, 1995,
to Novenber 17, 1996.

10. Houston Markham was paid by D xie County until
Decenber 1, 1996.

11. Decenber 1, 1996 is the pay date for the period

begi nni ng Novenber 18, 1996.



12. Based upon the payroll records, Petitioner began
wor ki ng 80 hours, biweekly, on Novenber 18, 1996. This date
coi ncides with Respondent's records for the |ast pay date of
Houst on Mar kham

13. The only tine records in evidence for Petitioner are
for the time period of Novenber 3, 1996, to July 26, 1998. For
the pay date of Novenber 3, 1996, Petitioner was paid for 42
hours of work. For the pay date of Novenber 17, 1996,
Petitioner was paid for 53 hours of work. Thereafter, for the
next 43 pay periods, Petitioner was paid for 80 hours of work
bi weekly (with one exception, the pay date of July 13, 1997, for
whi ch he was paid 76 hours).

14. Petitioner's other wtnesses, Joseph Ruth and Arthur
Bel lot, were not in a supervisory position over Petitioner from
August 18, 1995, to Novenber 17, 1996, and could not attest to
Petitioner's enploynment during that tine.

15. Menbership in the Florida Retirenment Systemis
compul sory for any person who fills a regularly established
position, as defined by statute.

16. A person filling a tenporary position, as defined by
statute, is not eligible to participate in the FRS. The agency
woul d not report the tenporary enployee's work to Respondent.

17. The first time Dixie County ever reported Petitioner

for retirenment purposes was in January 1998.



18. After review, Respondent found that Petitioner was
eligible to participate in the FRS effective Novenber 18, 1996,
based upon a Payroll Change Notice from D xi e County.

19. The nunber of hours a state enployee works is not
di spositive of the issue of whether he or she is an enployee in
a reqgularly established position. An enployee who works only
two days a week, for exanple, would be a participant in the FRS
if enployed in a regularly established position.

20. Based upon the docunentation in its possession,
Respondent enrolled Petitioner in the FRS effective Novenber 18,
1996.

21. Respondent requested that Petitioner submt tax
docunentation to denonstrate that he had worked full-time for
Di xi e County during the August 18, 1995, to Novenber 17, 1996,
peri od, as he cl ai ned.

22. Respondent submtted no docunentation to support his
claimto have been either a full-tine enployee or an enployee in
a reqgularly established position.

CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceeding. 8 120.57(1), Fla. Stat.

24. Chapter 121, Florida Statutes (2004), is the Florida

Retirement System Act. Section 121.051, Florida Statutes,



provi des for conpul sory participation in the FRS for al
enpl oyees hired after Decenmber 1, 1970. Section 121.021(11),
Florida Statutes, defines an officer or enployee as "any person
receiving salary paynents for work performed in a regularly
establ i shed position and, if enployed by a city or special
district, enployed in a covered group."”

25. A "reqularly established position" is defined in
Section 121.021(52)(b), Florida Statutes, as foll ows:

In a | ocal agency (district school board,
county agency, community college, city, or
special district), the termneans a
regularly established position which will be
in existence for a period beyond 6
consecutive nonths, except as provided by
rul e.

26. Florida Adm nistrative Code Rule 60S 1.004(5),
provi des, in pertinent part, the follow ng:

An enpl oyee who is filling a tenporary
position shall not be eligible for
menbership in the Florida Retirenment System
. A position neeting the definition

bel ow shall be a tenporary position.

* * %

(d) The following types of positions in a
| ocal agency are considered tenporary
positions for retirenment purposes.

* * *

5. On call positions (positions filled by
enpl oyees who are called to work
unexpectedly for brief periods and whose
enpl oynent ceases when the purposes for
being called is satisfied).



27. Section 121.021(45)(a), Florida Statutes, defines

"vested" or "vesting," in pertinent part, as foll ows:

The guarantee that a nenber is eligible to

receive a future retirenment benefit upon

conpl etion of the required years of

creditabl e service for the enpl oyee's cl ass

of menbership, even though the nenber nmay

have term nated covered enpl oynent before

reaching normal or early retirenent date.
The vesting requirenent that applies to Petitioner pursuant to
Section 121.021, Florida Statutes, is six years of creditable
service.

28. Petitioner has the burden of proving by a
preponderance of the evidence that he is entitled to retirenent
service credit for August 18, 1995, to Novenber 17, 1996.
Sections 120.57(1)(j) and (k), Florida Statutes; Florida

Departnent of Transportation v. J.WC. Co., 396 So. 2d 778 (Fla

1st DCA 1981); Balino v. Departnment of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla. 1st DCA 1977); and Young V.

Departnment of Conmunity Affairs, 625 So. 2d 831 (Fla. 1993).

29. In 1998 Dixie County provided sufficient docunentation
to Respondent to support the fact that Petitioner filled a
tenporary on-call position at the Jena roll-out site from
August 18, 1995, through Novenmber 17, 1996.

30. At hearing, Petitioner presented testinony from Howard

Reid, Petitioner's former supervisor, to denonstrate that



Petitioner was enpl oyed as the sole enployee at the Jena roll-
out site from August 18, 1995, to Novenber 17, 1996, once
Houst on Mar kham had been term nated fromthe position.
Respondent's official records, however, nullify this testinony
since they clearly denonstrate that M. Markham was paid a
significant anmount during the period when Petitioner was all eged
to be the sole enployee at the Jena roll -out site. Based upon
Respondent's official records, which were admtted into the
record uncontroverted by Petitioner, M. Mrkham was not
term nated fromhis enploynment to make room for Petitioner

31. Based upon the evidence presented, Petitioner worked
in an on-call position with Di xie County from August 18, 1995,
t hrough Novenber 17, 1996. Based upon the statutory and rule
definitions, from August 18, 1995, through Novenber 17, 1996,
Petitioner worked in a tenporary position for the purpose of
determining eligibility for service credit in the FRS

32. Petitioner, as a person filling a tenporary position,
as defined by Florida Adm nistrative Code Rule 60S-1.004(5), is
not eligible for service credit in the FRS. Therefore, the only
time worked by Petitioner that is eligible for service credit
runs from Novenber 18, 1996, through Septenber 30, 2002.

Accordingly, since Petitioner conpleted |less than 6 or nore



years of creditable service at the time he retired (and attai ned
age 62), he is not entitled to retirenment benefits fromthe FRS
as of the date of the hearing.

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOMVENDED t hat the Division of Retirenent enter a Fina
Order denying Petitioner's request for participation in the
Florida Retirenment Systemfor the period of August 18, 1995,

t hrough Novenber 17, 1996.
DONE AND ENTERED this 30th day of Novenber, 2004, in

Tal | ahassee, Leon County, Florida.

A

ROBERT S. COHEN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 30th day of Novenber, 2004.
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COPI ES FURNI SHED

Spencer Kraener, Assistant CGeneral Counsel
Department of Managenent Services

O fice of the General Counsel

4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950

Joseph Lander, Esquire

Lander & Lander, Attorneys at Law
Post O fice Box 2007

Cross City, Florida 32628

Sarabeth Snuggs, Director

Di vision of Retirenent

Depart ment of Managenment Services
Cedars Executive Center, Building C
2639 North Mnroe Street

Tal | ahassee, Florida 32399-0950

Al berto Dom nguez, General Counsel
Department of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-1560

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recoormended Order should be filed with the agency that
will issue the Final Order in this case.
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